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Docket No. 75-1108 


United States of America, 


Appellee, 


KoBEItT s. I’EHSKY, 


Defendant-, 1 ppellani . 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Hubert S. l’ersky appeals from a judgment of con¬ 
viction entered on January 23, 1975, in the Unite,I States 
District Court for the Southern District of New York 
after a nine day trial before the Honorable Inzer B. 
Wyatt, United States District Judge, and a jury, and from 
an order of February 28, 197."» denying his motion for a 
directed verdict of acquittal, an order in arrest of judgment 
and a new trial. 

Indictment 73 <’r. 192, filed March 1. 1973. contained 
12 counts, two of which, Counts Four and Five, were the 






this appeal is taken.* ** Cuiint Four charged I’ersky and 
co-defendants Morton S. Kaplan and Kanion X. D'Onofrio 
with fraud in connection with the purchase and sale of 
the common stock of Microthermal Applications, Inc. 

(“Microthermal”), a public company, in violation of Title 
15, United States Code, Section 78j(b), and Rule 10b-5 
(17 C.F.R. §240.10b-5), and Title 18, United States Code, 
Section 2. Count Five charged I’ersky and Kaplan with 
the failure to file with the SEC in behalf of Microthermal 
a required current report on Form 8-K, in violation of 
Title 15, United States Code, Sections 7So and 78ff and 
Rule 15d-l 1 (17 C.F.R. § 240.15(1-11 I, and Title 18, United 
States Code, Section 2. 

Trial of I’ersky as to Counts Four and Five began on 
January 13, 1975 and ended on January 23, 1975 when 
the jury returned a verdict of guilty as to ( ount Four. 
That same day Judge Wyatt sentenced Persky to a two 
year term of imprisonment, three months to be served 
and the balance suspended, to be followed bv two years 

* Counts Four and Five were severed in 1973 from the earlier 
trial of defendants Persky. Philip Zane and Jerome E. Silverman 
on the other ten counts of Indictment 73 Cr. 192 in which they, 
variously, were named along with Morton S. Kaplan and Charles 
j Fjgcher. That trial resulted in the convictions of Persky, Zane 
and Silverman on Count Two, which charged them with filing with 
the SEC in behalf of Microthermal Applications, Inc. a false 
annual report Form 10-K, in violation of Title 15, United States 
Code, Sections 78o and 78fT and 17 C.F.R. 240.15d-l and 240.12b- 
20. Those convictions were affirmed sub noin. United States v. 
Zane, 495 F.2d 683 (2d Cir.), cert, denied, 419 U.S. 895 (1974). 

Defendants Kaplan and D’Onofrio pled guilty to Counts One 
and Four, respectively, of the instant indictment, and D’Onofrio 
testified as a government witness at the trial which is the subject 
of this appeal. Defendant Fischer pled guilty to superseding 
Information 75 Cr. 28. All have since been sentenced by Judge 
Wyatt. 

** A judgment of acquittal as to Count Five had been entered 
by Judge Wyatt at the close of the government’s direct case. 







probation—the term of imprisonment to run concurrently 
with a four month prison term Persky was then ser\ing 
as a result of his earlier conviction of Count 1 wo. Both 
terms of imprisonment have since been served. 

On Februarv 21, 1975 Persky moved the District Court, 
pursuant to Rules 12, 29, 33 and 34 of the Federal Rules 
of Criminal Procedure, for a judgment of acquittal, an 
order in arrest of judgment and a new trial. That motion, 
premised on legal arguments already once rejected by the 
District Court during the trial, was denied by Judge Wyatt 
in a memorandum endorsement dated February 28, 19i.l. 


Statement of Facts 


A. Synopsis 

The government's proof established that beginning with 
the spring of 1970, and for approximately one year there¬ 
after, defendant Robert S. Persky, the attorney and seen- 
tarv of Mi.rothermal, a public company, together with 
others engaged in a course of conduct designed to conceal 
from the public, Microthermal’s stockholders and the au¬ 
thorities the fact that *480,000 of the approximately 
*700,000 .Micro!hernial had raised in its only public oiler 
ing in July 1969 had been misapplied and lost. 

To that end, Persky and others caused .Microthernial 
to enter into a sequence of sham asset acquisition and 
merger transactions. In the execution of those transac¬ 
tions and at a time when Microihermul’s stock was datl;. 
being traded in the public over-the-counter market, Persky. 
and others at his direction, made materially false state¬ 
ments, in notices to stockholders and in corporate press 
releases disseminated to the financial media, to the effect 
,lmt .Mi.rothermal would and did have assets which m- 
eluded *373,000. In truth, as Persky well knew, those 
moneys had been misapplied and long since lost by per¬ 
sons other than himself. 






1 


B. The Government's Case 

Ii .July 15169, in its sole ottering to tin* public, Micro- 
thermal sold 200,000 shares of its common stock at $4.00 
per share, which after expenses netted tlie company approx¬ 
imately $700,000 (Tr. 614; OX 8, 441.* .Microthermal’s 
stock was thereafter publicly traded in the over-the-counter 
market until at least some time in 1071 (Tr. 177-78, 384, 
763, 900; OX 64, 65). 

Subsequent to the public ottering in 1969, Morton S. 
Kaplan, Microthermal's President, controlling stockholder 
and originally its sole employee, in order to obtain as¬ 
sistance in promoting Microthermal and his other com¬ 
panies, established a relationship with Takara Partners 
(“Takara”), a hedge fund in New York City dealing in 
securities, whose general partners and investment advisors 
were John Peter Oalanis and Akiyoshi Yarnada (Tr. 105- 
110 ). 

In October 196!) and again in January 1970, Kaplan 
caused Microthermal to transfer to Takara payments of 
$240,000, for a total of $480,060 l Tr. 108-09. 118). These 
moneys, transferred without limitation on their use, were 
soon dissipated by Oalanis and Ynma.ki, who used them to 
defray Takara’s expenses and re] ay its creditors and to 
invest in illiquid securities (Tr. 108-10, 126). 

On numerous occasions between October 1969 and July 
1970, Oalanis and Yamada had conversations with Persky, 
Microthermal’s secretary and attorney, and Kaplan. Those 
conversations established that all parties concerned knew 


* The trial transcript is abbreviated herein as “Tr.” and 
Government Exhibit as “GX”. 

At the time of this public offering, Microthermal was a new 
venture with no operating history (GX 8). It did not thereaftei 
ever develop any operational facilities or market any product 
(Tr. 615). 









that the $480,000 transferred to Takara in October I960 
and January 1970 had been used by this hedge fund not 
to purchase certificates of deposit for Microthermal but, 
rather, had been expensed or invested by Takara in viola¬ 
tion of the “Application Of Proceeds" section of Micro 
thermal's prospectus—a section which Persky had helped 
draft (Tr. 1022) and which had been disseminated to the 
public at the time of the public offering fTr. 115-27,. 
132 .10 1 * That section of the prospectus provided that 
funds remaining after expenses and specific allocations by 
management would be placed in certificates of deposit, 
government bonds or other interest bearing obligations 

(GX 81 . 

Despite demands by Kaplan and Persky on Takara tor 
the return of the $480,000, by spring of 1970 Takara had 
repaid only a portion, leaving still unpaid approximately 
$1175,000 (Tr. 131-32). Persky, recognizing that Micro- 
thermal would soon be required to file with the MJ an 
annual report Form 10-K containing certified financials, 
and apprehensive about his liability as corporate secretary 
and legal counsel for the #480,000 dissipated by Galums 
ami Yamada. knowingly undertook in the spring and sum¬ 
mer of 1970 to conceal the disappearance of those moneys 
,Tr P’5 136) Microthermal’s then accountants, Arthur 

\ndersen & Go., were fired and replaced by more flexible 
accountants, Zane and Silverman; and elaborate machina¬ 
tion* were employed by Persky and others to obtain false 
and fraudulent bank documents designed to create the 
fictitious impression that Microthermal had l*»rchas w a 
bearer certificate of deposit in the amount of #.,00,000. 
Thereafter Zane and Silverman, in ostensible reliance on 

♦"virtually all of Microthermal’s corporate documents were 
hv at the direction Of Persky, and were maintained 
] ffic : e8 () f the approximately 30 man, Manhattan law firm 
^ P».ky. who specialized in .ecuriti.. law, w„ a mombo, 

(Tr. 228, 616; GX 28). 
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tin* evident-** of Microthernial's purported purchase of the 
$.*>(10,000 certificate of deposit, certified a statement of 
Mierothcmini's assets, as of January 31, 1070, which under 
“Current Assets" contained an entry for “(’ash and cash 
items" of $525,024 (Tr. 130, 142-47, 460, 031-35, 748-54; 
OX «*). That certified and false statement of assets was 
included in Mierothermal’s Form 10-K filed with the RFC 
l>v I’ersky and others in July 1070 (Tr. 147-40: (>X 33 l. 

Following that false filing with the SF<’, IVrsky told 
Oalanis that he was tired of having the problem of the mis¬ 
applied $180,000 on his and Kaplan’s shoulders. He sug¬ 
gested that Oalanis and Yamada find a way to merge away 
Microthermal and the problem (Tr. 168-09). Oalanis there¬ 
after induced Hubert Hagopian, who controlled Meridian 
Capital ('orporation (“Meridian Capital”!, a cash poor and 
closely held corporation in Ran Francisco engaged in the 
securities business, to agree to such a merger (Tr. 169-74, 
386-951. An agreement was prepared bv 1>. Martin Oibbs, 
a voting law associate of Perskv working under his direc¬ 
tion and supervision, and was later signed on August 13. 
1970. It provided for a closing on October 26. 1970 to be 
conditioned upon, among other things, the approval of the 
shareholders of Microthermal and Meridian Capital Mr. 
397, 771-78; OX 27A).** 

On August 14, 1970, Oibbs, under l'ersky's direction 
and supervision, prepared and sent to various financial 


* It was this false filing which was the basis of Count Two, 
of which Persky, Zane and Silverman were convicted at the first 

** The agreement provided that Meridian Capital would sell to 
Microthermal all of its assets subject to substantially all of its 
liabilities, in exchange for a substantial number of newly author¬ 
ized and issued shares of Microthermal sufficient to give the 
then principals of Meridian Capital control of Microthermal. 
Following the transaction Microthermal was to change its name 
to Meridian Capital (Tr. 393-95). 
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mediu, including the Seic York Times, The \Yall titnet 
■lournul, Dow Jones and the wire services (Tr. 779-81; <«X 
•»8) a press release announcing the substance of Microthcr- 
nial’s agreement with Meridian Capital. That release, re¬ 
viewed by Persky prior to issuance, stated in accordance 
with the terms of the agreement that prior to the closing 
Microthermal would transfer all of its operating assets sub¬ 
ject to substantially of its liabilities, except for approxi¬ 
mately $373,000 which was to remain in Microthermal, to 
Waitech Corp., a wholly owned subsidiary of Microthermal; 
and that Waitech Corp. would then be spun oil' to the 
shareholders of Microthermal on a share for share basis. In 
truth, following the proposed transfers to Waitech < orp. 
Microthermal, rather than having $375,000 in liquid assets, 
would and was to be little more than a shell of a public 
eompauv—with virtually no assets and no liabilities. That 
false and misleading August 11, 1970 press release was 
published in its entirety in the O.T.C. Market < hronicle 
on August 27, 1070 (Tr. 000; OX 79). 


(in October 9, 1070 Persky, over his name as corporate 
secretary, caused a notice to be sent to all record hol lers 
of Microthermal stock announcing a special meeting of 
stockholders to be held on October 20, 1970 at the offices of 
Percy's firm (Tr. 783; OX 02, 00). One of the purposes 
of that meeting as stated in the notice was: 

“4. To consider and approve the transfer of sub¬ 
stantially all of the operating assets, except for ap¬ 
proximately £175,000, id' the Company, subject to sub¬ 
stantially all the liabilities of the Company, to a 
wholly-owned subsidiary of the Company, Waitech 
Corporation, and the distribution of the shares of 
Waitech Corporation to the shareholders of the Com¬ 
pany on the basis of one share of Waitech Corpora¬ 
tion for each issued and outstanding share of the 
Company.” D*X (ili l 







A few days prior to October ir>, 1070, llagopian of Meri¬ 
dian Capital concluded from a conversation he had with 
Galanis that the *375,000 in assets supposedly held by 
Microthermal in the form of a certificate of deposit did not 
exist (Tr. 396). He advised Galanis and later l'ersky that 
under the circumstances Xlevidan Capital would not con¬ 
summate the agreement with Microthermal I Tr. 403-0.>, 
ill ), llagopian agreed, however, not to publicize the true 
reason for Meridian Capital's unwillingness to close, but 
to declare instead that Meridan Capital was unable to per¬ 
form one of the conditions precedent under the terms ol 
the agreement (Tr. 408; GX 31).* 

l’ersky himself, even prior to word of Meridian Capital s 
refusal to close, had had growing doubts as to whether the 
proposed transaction with Meridian Capital would serve to 
. over over permanently the fact that approximately *375.000 
of Microthermal's money had been lost I Tr. 185-88). In 
the face of those doubts and Meridian ( upital s already ex¬ 
pressed refusal to close, l’ersk.v nonetheless instructed 
Gibbs to conduct the stockholders meeting as scheduled. 
Accordingly, at a meeting on October 20, 1070, attended by 
a few stockholders, including one Lloyd Albin, the agree¬ 
ment between Microthermal and Meridian t apital, and tin 
Waltech spin-off, were approved (Tr. 783-85), 

Although the agreement with Meridian Capital, which 
had been approved, was never consummated, the stockhold¬ 
ers received no notice of that fact nor, of course, of the fact 
that Microthermal did not have *375,000 in assets as repre¬ 
sented. Indeed, on November 30, 1070 Lloyd Albin pur¬ 
chased in the open market an additional 1.000 shares of 


* Hagopian had by then received from Oalanis, in connection 
with certain other criminal activities, approximately $500,000 in 
bribes (Tr. 173). 


¥ 










Microtliermal stock, which he would not have purchased 
hud he known the true condition of Microthernial's assets 
(Tr. 7<*l-(»7; OX G9D). 

On October 28, 1070, another press release was pre¬ 
pared by Gibbs under Persky’s supervision and sent with 
Persky s knowledge to all Microthernml stockholders. (Tr. 
007 ; r,X 63, 891. It announced in part that: 

“Micro has transferred substantially all of its 
assets, except #873,000, to Waltech Corporation and 
Waltech Corporation has assumed substantially all 
the liabilities of Micro.” (OX 89)* 

In late September 1970, pursuant to Persky's urging**, 
Oalanis began to seek another, more suitable merger candi¬ 
date for Microthernml I Tr. 190). In so doing, he sought 
out Ramon D’Onofrio, a man who had assisted him in the 
criminal manipulation of numerous securities and who 
controlled a small, closely held corporation called C.S. Se¬ 
cretarial Institute, Ltd. (“C.S. Secretarial" I. D'Onofrio 
agreed, for a fee of *30,000 paid to him by Oalanis, to cause 
f.S. Secretarial, which was essentially worthless,** to issue 
to Microtliermal 813,000 shares, or 49 per cent, of its stock 
i Tr. 200-210, 480, 781-88, 807-816; OX 10, 48 i in exchange 
for. purportedly, a bearer form *373,000 certificate of de- 


* As evidenced by Government Exhibit 89, a copy of that 
press release was also sent by Persky to the National Association 
of Securities Dealers. 

** U S. Secretarial was begun in 1969 with an initial capitaliza¬ 
tion of $30,000. By the end of September 1970, it had lost more 
than $17,000, had liabilities in excess of assets of more than 
$5,000 and had witnessed a change in United States immigration 
laws which undermined its principal reason for being (Tr. ..45-..0, 
555; GX 21, 39). 


3 4 
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posit owned l>y Microthermal.* An agreement to that 
effect was drafted by (iibbs, under Persky s direction and 
supervision. 


On or shortly after November 20, 1070, at the offices of 
Persky’s law firm, the agreement was consummated (Tr. 
833, 1110-27). A representative of T T .S. Secretarial received 
an empty envelope, purportedly containing a *375,000 bear¬ 
er form certificate of deposit, in exchange for a certificate 
of 315,000 shares of U.R. Secretarial stock. At the tran¬ 
saction's conclusion, Microt hernial's assets consisted ot 
315,000 shares of T'.S. Secretarial and 2,500 shares of Wai¬ 
ted! (Tr. 489-92, 1122-27). 

In March 1971, in an effort to oust themselves ot any 
continuing affiliation with and responsibility for Micro- 
thermal, Persky and Kaplan merged Microthermal with 
('ontinental Engineering and Development, Inc. ('<on- 
tinental Engineering”), a small, closely held corporation in 
Washington which was seeking to merge with a public shell 

_that is, a company with no assets and no liabilities whose 

shares were widely held and could be publicly traded.** As 
a result of the merger, the locus and control of Mid-other- 


* As originally proposed, Microthermal and U.S. Secretarial 
were to engage in a reverse acquisition where, by means of a 
stock for stock exchange, U.S. Secretarial would become a wholly 
owned subsidiary of Microthermal and the former principals of 
U S. Secretarial would become the new control persons of Micro- 
thermal The purported, but in truth non-existent, $375,000 certi¬ 
ficate of deposit supposedly a part of Microthermal’s assets was, 
under the plan, later to be expensed away on various offshore 
enterprises. This plan was abandoned when Persky apparently 
realized that it might require the approval of Microthemal s 
stockholders and another stockholders' meeting (Tr. 200-05, 469-7.>». 

#* In that transaction, no value was attributed by Persky or 
Microthermal to the 315,000 shares of U.S. Secretarial held by 
Microthermal, which purportedly had been purchased »n Novem¬ 
ber 20, 1970 with a $375,000 certificate of deposit (Tr. 996-98). 











null shifted over 3,000 miles to the State of Washington to 
the former principals of Continental Engineering.* The 
stock of the surviving entity known as Mierothermal ap¬ 
parently became worthless ( r lr. 834-45, 9>>0> 084-08). 

C. The Defense Case 

Persky did not testify. 

His wife, Marilyn Persk.v, testified that she and tier hus¬ 
band still held the shares of Mierothermal they had pur¬ 
chased in .Inly 1000 in the public offering and those which 
Persky had received thereafter as a fee*. She also testified 
she and Persky were abroad on a vacation for IT days in 
July 1070 (Tr. 1005-98). 

William Jarblum, Pel-sky's law partner, testified in ef¬ 
fect that a newspaper clipping pertaining to C.S. Secre¬ 
tarial, which was among several D’Onofrio had identified 
as ones he had shown to Persky at an incriminating meet¬ 
ing between them in October 1070, had once borne the hand¬ 
written name of tin* newspaper from which it had been 
taken and a date of January, 1071 (Tr. 1001-93). 


•Although the merger was consummated in March 1971, 
Persky caused the merger agreement and its supposed closing 
date to be back dated to November 20, 1970 (Tr. 841-45; GX 49). 





ARGUMENT 


POINT I 

Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder are not unconstitu¬ 
tionally vague. 

Pei sky contends that Section 10(h) of the Securities 
Exchange Act of 1934, and Rule 1 Oh-.') thereunder, are un¬ 
constitutionally vague on their face and therefore void.* 
The contention is without merit. 

The constitutional attack on Section 10(h) and Rule 
101)-") on vagueness grounds was long ago rejected as “shop 
worn.” Speed v. Transamerica Corp., 99 F. Supp. SOS, 831- 
32 (D. Del. 1951 i. This Court hits said that Rule 10h-5 
“was validly promulgated." Finch man v. Itagthcon Ufg. 
Co., 188 F.2d 783, 786 12d Cir. 1951); accord. Hooper v. 
Mountain States Securities ('orp., 282 F.2d 195, 200-01 (5th 
Cir. 1960), cert, denied, 365 C.S. 814 (1961) ; t nited States 
v. Shindler, 173 F. Supp. 393, 394-95 (S.I).X.Y, 1959). See 
also Ne.mitz v. Cunni/, 221 F. Supp. 571, 571-75 (X.D. Ill. 
1963). And the Section and Rule have served as judicially 
approved predicates in cases whose number is legion, includ¬ 
ing private actions for damages, enforcement proceedings 
and criminal prosecutions, without even intimation that 
either the Section or Rule, or both, may be void for vague¬ 
ness. 

Void-for-vaguenesN attacks on Section 10(b) and Rule 
l(tb-5 have apparently been few in number and judicial 
treatment of the same exceedingly rare. I In* language of 
Rule 1 Ob-5, however, is substantially the same as that 


* The Securities Exchange Act of 1934. 15 U.S.C. $S 78a-78hh 
(1970), is hereinafter sometimes cited as “1934 Act”. 

I 
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found in Section 17(a) of the Securities Act of 1!)33, 15 
r.s.r. $77q(a).* The latter general fraud provision has 
repeatedly been held to he constitutional in both its penal 
and civil applications, and in the face of void-for-vagueness 
attacks. Coplin v. I uited States, 8S F.2d 652. 656-58 (9th 
Cir. I, eert. denied. 301 F.S. 703 (1937); Jones v. SEC, 79 
F.2d 617 (2d (Mr. 1935 i, rer’tl on other ground*, 298 F.S. 

1 1 1936) ; SEC v. Jones, 85 F.2d 17 (2d Cir.l, cert, denied. 
299 T’.S. 581 (1936); McMann V. Engel, 16 F. Supp. 446, 
447 (S.D.X.Y. 1936), a-ff'd, 87 F.2d 377 (2d Fir.), eert. 
denied, 301 F.S. 684 (1937); Inited States v. Bogy, 16 
F. Supp. 407 lW.1). Tenn. 1936) ; SEC v. Torr, 15 F. Supp. 
315, 31s [S.D.X.Y. 1936), rer'd on other grounds, 87 F.2d 
416 ( 2d Cir. 1937). 

Other of the general SEC fraud provisions, certain of 
whose language is much akin to portions of the Section 
and Hole challenged here, have been upheld against similar 
void-for-vagueness attacks. Charles Hughes <t- to. Iu<. 
SEC, 139 F.2d 434, 436 12d Cir. 1943), cert, denied, 321 
F.S. 786 (1944) (Section 15 (c)(1) of tin* 1931 Act, and 
Rule 15cl-2 thereunder); Inited States V. Cope, 189 1' . 
Supp. 12,22 (S.D.X.Y. 1960) (Weinfeld. J. ) (Section 32a, 
and Rule 14a-9 under Section 14(a), of the 1934 Act). See 
also Roberts V. ( nited States. 226 F.2d 464 (6th Cir. 1955), 
cert, denied, 350 F.S. 935 (1956) (wire fraud statute, 18 
F.S.C. 1343, not unconstitutional for vagueness). 

In contrast to the foregoing, Persky has cited not a 
single authority which suggests even in dicta, much less 
holds, that Section 10(b) and Rule 10b-5 are void for 
vagueness. Nor has he specified what language of the Sec- 

* Rule 10b-5 “was patterned upon the language of § 17(a) of 
the Securities Act of 1933. 15 U.S.C.A. S77q(a> but added words 
to cover fraud if perpetrated on sellers as well as purchasers. 
Hooper V. Mountain States Securities Corp., supra, 282 F.2d at 
201 n. 4* 






tion anti Rule was unconstitutionally vague and failed to 
provide him with sufficient notice of the proscribed con¬ 
duct. Admittedly, as Persky contends* Section PM hi and 
Rule 10b-5 have been given broad judicial application. Rut 
broadness of reach beyond rigid common law formulations, 
see generally Charles IIunites it Co., hie. v. SEC, supra, 
139 F.2d at 437, is not synonymous with unconstitutional 

vagueness. 

The language ami legislative history of the Secuiities 
Exchange Act of 1934 make clear that it was intended to 
cover “a wide field.’’ H R. Rki\ No. 1383, 73d Cong., 2d 
Sess. 6 (1934). It was enacted in response to the “specula¬ 
tive orgy of 1928 and 1929,” S. Rf.i\ No. 1455, 73d Cong., 
2d Sess. 81 (1934), and a presidential call for securities 
“legislation [that] has teeth in it." H.R. Rep. No. 1383, 
73d Cong., 2d Sess. 2 (1934). Congress recognized that 

“[s]peculation, manipulatioi.investors’ ignorance, and 

disregard of trust relationships by those whom the law 
should regard as fiduciaries” were “all a single seamless 
web,” id. at 6, and that an act designed to purge all ave¬ 
nues of abuse would require broad remedial provisions. 

This Court has said that the broad language of Rule 
10b-5 “demonstrates that the SEC sought by the Rule . . . 
fuJy to implement the Congressional purpose and objec¬ 
tives underlying Section 10(b).” SEC v. Texas Gulf Sul- 
pltur Co., 401 F.2d 833, *00 (2d Cir. 1068) (en lmne), 
cert, denied sub twin. Coates v. SEC, 394 C.S. 976 (19691 ; 
and further that: 

“We believe that § 10(b) and Rule 10b-5 prohibit all 
fraudulent schemes in connection with the purchase 
or sale of securities, whether the artifices employed 
involve a garden type variety of fraud, or present 
„ unique form of deception. Novel or atypical 
methods should not provide immunity from the se¬ 
curities laws.” (Emphasis in original.) 









15 


,1.7. Broil d Co. v. Perloxc, 375 F.2,1 393, 397 (2d Cir. 
I!t(i7r accord. Superintendent of Insurance v. Bankers 
Life d Casualty Co., 404 U S. 0, 11 n.7 (1»71). See also 
Affiliated I'tc Citizens v. United States, 400 U.S. 12S, 151 

(1972). 

Moreover, the fact that there have been a vast number 
of cases construing Section 10(b) and Rule 10b-5 does not, 
as Persky contends, somehow provide support for his claims 
of the constitutional infirmity of that Section and Rule. 
The accretion of that judicial gloss has served in fact to 
supply “considerable specificity by way of examples of the 
conduct which [the Section and Rule] cover”, Parker v. 
levy 417 US. 733, 754 (19741. and thereby to augment 
the notice or warning provided to potential transgressors 

such as Persky. 

Finallv, whether one could hypothesize circumstances 
in which a defendant might have been unable to ascertain 
from the face of Section 10tb) and Rule 10b-5, because of 
putative vagueness, their applicability to his conduct—and 
hence that as applied to him they were unconstitutional and 
invalid—no such possibility obtained here. Persky, an ex¬ 
perienced attorney who specialized in securities law, parti¬ 
cipated in 197ft in a scheme to conceal the misapplication 
a „d loss of approximately *375,000 of a public company s 
monev In the course of that scheme and at a time when 
the company's stock was daily being traded in the over- 
the-counter market, he published and widely disseminated 
materially false statements of the company’s assets. That 
conduct occurred approximately two years after tins 
Court’s decisions in SEC V. Texas Gulf Sulphur Co., supra 
um ffeit v. Weitzen, 402 F.2d 909 (2d Cir. IMS), cert 
denied 395 US. 903 (1969), construing Section 10(b) and 
Pule 101.-5. Surelv by 1970 Persky had been given fan- 
notice that his contemplated conduct was either forbidden 
l,v that Section and Rule or was approaching proscription 
, )y them. And where, as here, a statute as applied to a 










particular defendant's conduct is not vague, “it is irrele¬ 
vant that it may he vague in other contexts with respect to 
other conduct.” Smith v. Cloyuen, 415 I'.S. 500, 5N5-is(i 
(1974) (White, •/., concurring). “One to whose conduct 
a statute clearly applies may not successfully challenge it 
for vagueness.” Parkn v. Levy, supra, 417 l .S. at 7.>G.* 
Moreover, in the area of business regulation, “it [is hardly] 
unfair to require that one who deliberately goes perilously 
close to an area of proscribed conduct shall take the risk 
that he may cross the line.” Boyce Motor Lines, Inc. v. 
United States, 342 U.S. 337, 340 (1952). 

POINT II 

Judge Wyatt correctly instructed the jury that 
to convict they must find that Persky's alleged mis¬ 
conduct was "in connection with" the purchase or 
sale of Microthermal stock. 

Pei’sky challenges the correctness of Judge Wyatt’s jury 
instruction explicating the “in connection with” element 
of the Rule 10b-5 offense alleged. That instruction, in perti¬ 
nent part, provided: 

“And the third essential element is that the de¬ 
fendant, Mr. Persky, engaged in this conduct in con¬ 
nection with the purchase or sale or both of shares of 
Micro. 

* The Supreme Court has carved out an exception to this 
rule, not applicable here, in the first Amendment area of consti¬ 
tutionally protected expression. There, under certain circum¬ 
stances, attacks have been permitted “on overly broad statutes 
with no requirement that the person making the attack demon¬ 
strate that his own conduct could not be regulated by a statute 
drawn with the requisite narrow specificity.” Dombrotvski v. 
Pfitter, 380 U.S. 479, 486 (1965). 






Now, the Government need not show that the de¬ 
fendant, Mr. Perskv, or any of the others named, 
bought or sold themselves shares of Micro or partici¬ 
pated in such transactions. It is sufficient if the 
Government shows that from the period between July 
1, 1970, and March 31, 1971, there were purchases or 
..ales or both of shares of Micro, and that the device 
or scheme employed or act or practice was of a sort 
that would cause reasonable investors to rely there¬ 
on, and in connection therewith so relied to pur¬ 
chase or sell shares of Micro (Tr. 1297-98).” 


I’erskv contends that it was error to permit the jury to 
find that the “in connection with” element of the offense 
could be satisfied absent a finding that Persky or one of 
the other named defendants either (1) purchased or sold 
stock of Mierothernml, or participated somehow in such 
transactions, during the time of the alleged misconduct; or 
(2 1 intended by that misconduct to influence the market 
price of Microthernial stock. The contention is in error. 

If is well settled that where an insider of a corporation 
whose stock is publicly traded issues corporate press re¬ 
leases through the financial media, and transmits notices 
to stockholders, which are knowingly and materially false, 
his conduct, without more, may hear a sufficient “connec¬ 
tion with” the open market purchases and sales to consti¬ 
tute a violation of Section 10(b) and Rule lftb-5 there- 
unrier. SKC V. Koenif), 469 F.2d 19S, 201-02 ( 2d (Mr. 
1972| ; »S EC V. North American R. & />. Corp., 121 F.2d *'■’>. 
7,7-77 1 2d (Mr. 1970) (progress report to shareholders^ ; 

N/v’C v. Great American Industries, Inc., 107 F.2d 4S3, 4.>6 
58 (2d (Mr. 1968| (en banc), eert. denied, 395 U.8. 920 

(1969). 

In its landmark case, SEC v. Teas Gulf Sulphur Co., 
fill F *’d 833 8(52 (2d (Mr. 19(581 (en banc), cert, denied 
uni, nom. Coates v. SEC, 394 U.S. 976 (1969), this Court 

held: 






“Rule 10b") is violated whenever assertions are 
made, as here, in a manner reasonably calculated to 
influence the investing public, c.y., by means of the 
financial media ... if such assertions are false or 
misleading or are so incomplete as to mislead irres¬ 
pective of whether the issuance o r the release was 
motivated by corporate official.- for ulterior pur¬ 
poses.” 

In explicating the language of Section 10(b) and Rule 
10b-5 thereunder, this Court further said: 

“Congress when it used the phrase ‘in connection 
with the purchase or sale of any security’ intended 
only that the device employed, whatever it might be, 
be of a sort that would cause reasonable investors 
to rely thereon, and, in connection therewith, so re¬ 
lying, cause them to purchase or sell a corporation’s 
securities. There is no indication that Conyress in¬ 
tended that the corporations or persons responsible 
for the issuance of a mislead in y statement mould not 
violate the section unless they enpayed in related se¬ 
curities transactions or otherwise acted with wrony- 
ful motives; indeed, the obvious purpose of the Act 
to protect the investing public and to secure fair 
dealing in the securities markets would be seriously 
undermined by applying such a gloss onto the legis¬ 
lative language.” Id. at 800 (emphasis added). 

Here, ns Tc.ras Gulf Sulphur made clear, the “in connec¬ 
tion with” requirement could Ik* satisfied by flu* fact that 
“the public [was] purchasing and selling securities on the 
open market”, id. at 882-83 (Moore, •/.. dissenting), and 
Judge Wyatt properly so instructed the jury. That formu¬ 
lation comported with the by now conventional learning 
♦ hat while the “connection” element has been retained, “the 
common law requirement of privity has all but vanished 
from 1 Ob-5 proceedings.” Mitchell v. Te.,-as Gulf Sulphur 
Co., 140 F.2d 00, 101 (10th Cir.), cert, denied. 404 U.S. 1004 
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(1971): at vot'd, Shapiro v. Merrill Lynch, Pierce, Fenner 
a- Smith, Inc., 493 F.2d 22S, 239 (2d Cir. 1974). 

In licit v. M’citzcn, 402 F.2d 909, 913 CM Cir. 196$), 
cert, denial, 393 C.S. 903 (1909), a private action for 
damages under Rule 10b-5 with facts remarkably similar to 
those of the instant ease,* this Court held that there was no 
necessity for plaintiffs to allege or prove trading in the 
company's securities by defendant insiders or bv the com- 
panv itself contemporaneous with plaintiffs purchases. 
This Court there went on to say: 

••[IV je conclude that plaintiffs have met the require¬ 
ments of the *in connection with’ clause. It is rea¬ 
sonable to assume that investors may very well rely 
on the material contained in false corporate finan¬ 
cial statements which have been disseminated in the 
market place, and in so relying may subsequently 
purchase securities of the corporation. The ‘ulterior 
motive' present in the instant case—the concealment 
of the fraud from the government—is irrelevant, 
since the false information was circulated to a large 
segment of the investing public. It is impossible to 
isolate the particular ‘fraudulent’ acts and con. ’der 
them as directed toward the government alone." hi. 

.1 word, SEC V. Koenitj, supra; SEC V. North American K. 
d II. Corp. supra; SEP v. (ircat American Industries, Inc., 
supra; Eiir ’ cial Industrial Fund, Inc. V. McDonnell lloutj- 
las Corp., v JH Fed. Sec. L. Rep. fl 93,004 (D. Col. 1971) . 

* In Heit plaintiffs had purchased on the open market, from 
non-defendant third parties, convertible debentures and common 
stock of a public company subsequent to that company s issuance 
of its annual report and certain press releases, and its filing of 
various documents with the SEC and the American Stock Ex¬ 
change—all of which failed to disclose that a substantial amount 
of the company’s income for the fiscal year 1964 derived from 
various overcharges on government contracts. 
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Sjirayregcn v. Livingston Oil Co., ('C'H Fed. Sec. L. Rep. 
fl 92,272 (S.D.N.Y. 1908); Fischer v. A 'lets, 260 F. Supp. 
180, 193-94 (S.D.N.Y. 1967); Fried v. Kzaho Food Service, 
Inc., CCH Fed. Sec. L. Rep. fl 91,317 (X.D.U1. 1964). 

Persky further argues that even if Judge Wyatt prop¬ 
erly articulated the law on this point, the government 
failed to prove that as a consequence of Perskv's alleged 
misconduct anyone was, in fact, damaged or defrauded.* 
The argument is both legally and factually in error. 

Given the pleadings and the government’s theory of the 
case at bar, which rested primarily on the false and mis¬ 
leading statements contained in the press releases and 
notices to Microthermal stockholders, the government was 
required to prove, and did prove, that “in connection with” 
the purchase or sale of Microthermal stock, as defined 
above, the “defendant misrepresented or failed to disclose 
material facts . . . knowing that the facts represented were 
false or that he failed to disclose material facts.” United 
States v. Koenig, <’CH Fed. Sec L. Rep. fl 94,765, at 96,541 
(K.D.N.Y. 1974) (emphasis in original).** Nothing rooted 
in law or reason required the government to establish in 
addition a specific intent on defendant Perskv’s part to af¬ 
fect the market price of Microthermal stock, or to establish 
that the misconduct alleged in fact did affect, the market 
price of that stock. Id; SFC v. Terns Gulf Hul/iliur Co., 
supra, 401 F.2d at 860. See also United States V. Schaefer, 
299 F.2d 625, 629 (7th Fir.), cert, denied, 570 U.8. 917 (1962). 
Indeed, in a criminal prosecution under Rule 10b-5 the gov¬ 
ernment is not required to prove that any adverse effect, in- 

* This argument is set forth in Point III of Persky’s brief 
on appeal. 

*« One test of materiality under Rule 10b-5 “is whether ‘a 
reasonable man would attach importance 1 to the fact misrepre¬ 
sented] in determining his choice of action in the transaction in 
question.”’ List V. Fashion Park, Inc., 340 F.2d 457, 462 (2d 
Cir.), cert, denied sub nom. List V. Lerner, 382 U.S. 811 (1965). 
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tended or otherwise, was caused by the prohibited conduct 
in issue (here, the making of untrue statements of material 
factsi As this Court lias said “we see no more reason for 
requiring proof of actual (as distinguished from potential l 
injure in a criminal prosecution [under Rule 10b-o] than 
in a'suit for an injunction in a securities fraud case 
, nitcl Stairs V. I'eAtz, 433 F.2d 48, 53 (2d Cir. 1970) eerf. 
denied, 101 U.S. 955 (1971) ; accord. United States v- Jones. 
380 F. Supp. 343, 343 (D.N.J. 1974). 

Moreover, even if proof of actual injury was required, 
the government readily met that burden. Lloyd Allan, a ter 
receiving two press releases and a notice ot stockholders 
meeting, all of which falsely represented that there was or 
would remain in Microtl.ermal *375,000 in cash or cash 
items, purchased an additional 1,000 shares o Microther- 
mal stock, at *2.50 per share, .a, November 30, 1970. _ H< 
testified that he would not have purchased those additional 
shares, which thereafter became worthless, had he kno 
the truth of Microthermal's linancial condition It can 
hardlv be gainsaid that others who purchased throughout 
this period would not have done so had they likewise been 
provided with the truth.* 

Finallv, Persky’s asserts in error that in a criminal 
prosecution, as here, the government’s burden to establish 
the “in connection with” element of the alleged offense is 
somehow different and more stringent than hat which 

* The government conclusively estabbshed through^ the^ testi^ 

mony of at least three witnesses J the transfer^ sheets of the 
as documentary evi lencc^ incl ^ ^ of Micro thermal was 
transfer Agent (GX b. 5L t t J e . counter mar ket throughout the 
publicly rae suggestion otherwise is specious. In any 

« W.U. Sup,. .1 /».»".««. V. B.nk.r. 
Life & Cas. Co., supra, 404 U.S. at 10. 







obtains in civil proceedings. We have found no legal au¬ 
thority warranting such a distinction. As was said in 
United States v. Clark, 359 F. Supp. 128, 130 (S.D.N.Y. 
1973) : 

“As a result of Terns Gulf and licit, the Court 
of Appeals for this Circuit has announced its inter¬ 
pretation on the ‘in connection with’ language of 
§ 10(b) and Rule lOb-5, and lias applied that inter¬ 
pretation both in an 8.E.C. injunction action and in 
private damage actions. In my view, there is no 
reasonable basis for holding that some different in¬ 
terpretation should apply to a criminal action.' 

See also United States v. Pelts, supra, 433 F.2d at 53 
(Friendly, •/.). 

CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Chiiian, 

United States Attorney for the 
Southern District of \eir ) ork. 
Attorney for the United States 
of America. 

John <’. Sabetta, 

Assistant United States Attorney, 
of Counsel. 
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